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1 

Issue 

1. These submissions oppose the application for leave to appeal the decision of 

Justice Brown dated 6 March 2017.1  That decision dismissed the application 

for review of the Deputy Registrar's decision to dispense with security for 

costs and declined the application for an extension of time to file such an 

application. 

Facts 

2. The application for leave to appeal stems from an application for judicial 

review of a decision of the Judicial Conduct Commissioner ("the 

Commissioner"). The applicant named the Supreme Court Justices as second 

respondents in that application. The applicant did so despite the High Court 

having removed the Supreme Court Justices in earlier judicial review 

proceedings the applicant had brought against the Commissioner. That earlier 

High Court decision clearly explained why it was unnecessary for the Justices 

of the Supreme Court to be a party to any challenge against the 

Commissioner. z 

3. In the proceedings from which this application stems, the High Court, by 

minute dated 1 November 2016, granted an application to remove the 

Supreme Court Justices as a party and held that an award of costs was 

appropriate.3  The applicant was ordered to pay costs of $770 by order of the 

High Court dated 11 November 2016.a  

4. On 8 November 2016 the applicant filed a notice of appeal in the Court of 

Appeal regarding the High Court's decision to award costs. On 16 December 

2016 the applicant filed an application for dispensation of security for costs 

under r 35(6) of the Court of Appeal (Civil) Rules 2005. By decision dated 21 

February the Deputy Registrar declined to consider the application for 

dispensation as it had been received out of time. Hence the Deputy Registrar 

had no jurisdiction to consider it. On 23 February the applicant filed an 

application for a review of the decision of the Deputy Registrar under s 7(2) of 

1 	Kabson v judicial CoMirct Comminioaer [2017] NZCA 44. 
2 	Babson v Judicial Conduct Coaunisfiouer [2016] NZHC 884. 
3 	Babson L Judicial Conduct Commissioner C117-2016-485-781 Minute of Williams J dated 1 November 2016. 
4 	Babson v Judicial Conduct Conmrissioner [2016] NZHC 2713. 
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the Court of Appeal (Civil) Rules. An application was also made for an 

extension of time for consideration of the application for dispensation. 

5. By decision dated 6 March 2017 Justice Brown dismissed the applications. 

6. The applicant seeks leave to appeal that decision to this Court, seeking either a 

grant of leave or a directed finding that the High Court costs order be quashed. 

Law 

7. Leave may not be granted for an appeal unless it is in the interests of justice 

either because the appeal involves a matter of general or public importance or 

because a substantial miscarriage of justice may have occurred or may occur 

unless an appeal is granted.' 

8. An application will not be considered to raise a matter of general or public 

importance if the law said to be in dispute is sufficiently clear and settled.' 

9. In addition, leave may not be granted unless there are exceptional 

circumstances.' 

Decision to be appealed against 

10. Justice Brown dismissed the application for review of the Deputy Registrar's 

decision holding that the Deputy Registrar had declined to consider the 

application for dispensation because it had been received out of time. The 

Deputy Registrar had no jurisdiction to extend the time for seeking a 

dispensation or to consider the application. 

11. Justice Brown noted that, while a Court of Appeal Judge had power to extend 

the time for filing an application for leave to dispense with security for costs, 

he declined to do so because:' 

Whether an extension should be granted depends substantially upon 

whether security for costs should be dispensed with if an extension 

were granted; 

5 	Section 13 Supreme Court Act 2003. Although the Supreme Courts Act has been repealed, it continues to apply 
to proceedings commenced before 1 March 2017 (s186 and Schedule 5 clause 10 Senior Courts Act 2016). 

G 	Phaiviacy Care Systems PAttorney-General (2004) 17 PRNZ 308. 
7 	Section 14 Supreme Courts Act. 
8 	FNl at [9j - 1111. 
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11.2 	The appeal brought by the applicant is not reasonably arguable; 

	

11.3 	A reasonable and solvent litigant would not pursue the appeal and it 

would not be right to require the respondents to defend the judgment 

under appeal without the usual protection of security for costs; 

	

11.4 	There were no exceptional circumstances or public interest 

considerations to justify dispensing with security for costs. 

Why leave should not be given 

12. Contrary to the applicant's submissions, the application for leave to appeal 

does not raise a matter of general or public importance or give rise to concern 

that a substantial miscarriage of justice may have occurred unless leave to 

appeal is granted. The exceptional circumstances required for an application 

for leave to appeal are not met. 

13. In addition, this concerns an interlocutory matter and the substantive judicial 

review application to which it relates has now been decided.' 

14. The applicant has submitted that he properly named the Supreme Court 

Justices as respondents because doing so was required by s 9(4) of the 

Judicature Amendment Act 1972. In particillar, he refers to the text 

underlined in s 9(4) below. 

15. Section 9(4) provides: 

The person whose act or omission is the subject matter of the 

application for review, and, subject to any direction given by a Judge 

under section 10 of this Act, every party to the proceedings (if any) in 

which the decision to which the application relates was made, shall be 

cited as a respondent. 

16. The applicant notes that there are procedures for removal of parties under s 10 

of the Judicature Amendment Act and that removal was unopposed. He 

suggests that an award of costs punishes him for complying with the law. 

17. The Justices of the Supreme Court were not a party to the proceedings to 

which the decision of the Commissioner related. The fact that the Justices of 

9 	RabsO/1 L judicial Coid ila Commissimer [2016] NZHC 3162. 

4014282_1 



4 

the Supreme Court should not be named as a party in an application for 

judicial review against the Commissioner was the subject of two earlier High 

Court decisions, one of which involved the applicant.10  In that decision, the 

Court stated:" 

It is unnecessary for the Judges of the Supreme Court to be parties to 

this challenge against the Commissioner. Whilst the Judges of the 

Supreme Court may have an interest in the complaint itself, and a 

passing interest in the outcome of the challenge to the 

Commissioner's decision, they are not necessary parties in terms of 

the analogous principles in r 4.56. No relief is sought against them 

and the grounds for judicial review are based on error of law, 

procedural impropriety and the usual relevant/irrelevant 

consideration grounds. It will be for the Commissioner to defend his 

decision. The Supreme Court's participation is neither sought not 

required. Their joinder as respondents is therefore improper. 

18. Accordingly, the law on this matter is not in doubt and the applicant would 

have been aware of, at least, the decision to which he was a party. The 

respondents should not have to incur the costs of seeking removal after being 

improperly named. 

19. The applicant submits the decision which he seeks leave to appeal lacks 

reasons. This is not the case. Justice Brown followed the Supreme Court's 

decision in Beekie v Attorney-General' and held that the appeal brought by the 

applicant is not reasonably arguable and is not one a reasonable and solvent 

litigant would pursue. For these same reasons, leave to appeal should not be 

granted. 

20. The applicant's suggestion of a directed finding that the High Court costs 

decision be quashed is misconceived. Such a direction would require leave in 

relation to that decision having first being granted. 

10 The two decisions were Babson v Judicial Condirct Comzainioner [2016] NZHC 884 and Cresser v Jadicial Conduct 
Commissioner [2016] NZHC 1513. 

11 	Babson v Judicial Conduct Coonnisriosrer [2016] NZHC 884 at [5]. 
12 	Beekie vAttoruey-General [2014] NASC 63, [2014] 1 NZLR 737. 
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Conclusion 

21. For the reasons outlined, the application for leave to appeal should be 

declined. 

Preferred dates for hearing of the appeal 

22. In the event that the Court wishes to hear argument on the matter, counsel for 

the respondents would be available on any date. 

3 May 2017 

Helen Carrad 
Counsel for the respondents 

TO: 	The Registrar of the Supreme Court of New Zealand. 
AND TO: The applicant 
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